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STATE MENT OF CASE
(i) Nature of the Case

This litigation involves a lawsuit instituted by Respondents to recover upon three
s.
Promissory Notes composed and executed by Appellants upon which they made minimal payment
The District Court, granted Respondents' Motion for Summary Judgment from which an
appeal has been filed by Appellants.
(ii) Course of the Proceedings

The District Court accurately summarizes the proceedings as follows (R., Vol. I, p. 33-34):
"On July 18, 2014, Plaintiffs filed a Complaint against Defendants for three
counts of breach of contract for failure to pay the amounts due under the Promissory
Notes. On August 19, 2014, Defendants filed an Answer which raised nine
affirmative defenses. On February 10, 2015, following a Motion, briefing, and oral
argument, the Court entered an Order striking the defenses of unclean hands and
negligent acts of third parties from Defendants' Answer.
"On April 7, 2015, Plaintiffs filed a Motion for Summary Judgment, along
with a Memorandum Brief in Support, Concise Statement of Material Facts, and
Affidavits of Jason Lee, Rick Lee, and Scott McNab. On May 4, 2015, Defendants
filed an Objection to Plaintiffs' Motion for Summary Judgment and Motion for
Continuance, along with an Affidavit of James E. Dorman. A hearing was held on
May 18, 2015 and the Court granted Defendants Motion for Continuance. The
Court ordered Defendants to submit additional briefing no later than June 10, 2015
giving Plaintiffs one week for responses or rebuttals.
"On June 10, 2015, Defendants timely filed a Motion and Memorandum in
Support of Defendants' Opposition and Answer to Plaintiffs' Motion for Summary
Judgment, along with Affidavits of Jeremy Litster and Benjamin Layman. On June
17, 2015, Plaintiffs filed a Reply Memorandum in Support of Plaintiffs' Motion for
Summary Judgment, along with an Affidavit of Grant Lee. The Court has considered
the Motions along with supporting and opposing documentation."

(iii) Concise Statement of Facts

In February, 2009, Litster learned of an opportunity to invest with his relative, Marc Jenson,
in an EB-5 immigration investment project that had a minimum buy-in of $500,000. R., Vol. I, p.
30. Scott McNab, Jason Lee, and Rick Lee deposited money into Jeremy Litster and Scott Lee's
bank accounts to fund the investment.
A total of$900,000 was eventually transferred from Litster and Scott Lee's bank accounts to
Jenson. In return, Jenson issued four Promissory Notes to Litster totaling $900,000. Doug Roberts,
Jeremy Litster's father-in-law and Jessica Litster's father, issued a Personal Guaranty, dated April
10, 2009, guaranteeing payment of the four Notes. R., Vol. I, p. 31.
After the investment failed, Respondents, through Scott Lee, delivered a Jetter to Jeremy
Litster demanding that he issue Promissory Notes as he had previously promised.
Jeremy Litster prepared and issued Promissory Notes that included payment ledgers to Jason
Lee for $8,000, Scott McNab for $25,000, and Rick Lee for $10,000. R., Vol. I, p. 32-33. Rick Lee
subsequently assigned his Promissory Note to his father, Grant Lee, and memorialized the
assignment by executing an Assignment of Promissory Note dated June 20, 2014. R., Vol. I, p. 33.
Jeremy Litster ceased paying on the Notes when he realized that the Idaho Dept. of Finance
had been notified regarding Litster's fund raising activities. R., Vol. I, p. 33.
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ISSUE PRESENTED ON APPEAL

As noted in the Brief for Appellant, the only issue presented on appeal is "Did the District
Court apply the wrong legal standard in granting summary judgment to Respondents?"
ATTORNEY FEES ON APPEAL

Respondents are entitled to attorney fees on appeal, pursuant to LC. § 12-120(3) as this
litigation involves a commercial transaction.
ARGUMENT
A. LEGAL ST AND ARD UTILIZED BY DISTRICT COURT

The District Court, in its Memorandum Decision and Order, sets forth the legal standard by
which the lower court ruled upon Plaintiffs' Motion for Summary Judgment as follows:
"Summary judgment may be entered only 'if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.' IRCP 56(c). The Court 'liberally construes the facts and existing
record in favor of the non-moving party' in making such determination. 'If
reasonable people could reach different conclusions or inferences from the evidence,
the motion must be denied.' Jenkins v. Boise Cascade Corp., 141 Idaho 233, 238,
108 P.3d 380, 385 (2005). Moreover, '[a] mere scintilla of evidence or only slight
doubt as to the facts is not sufficient to create a genuine issue for purposes of
summary judgment.' Stafford v. Weaver, 136 Idaho 223, 225, 31 P.3d 245, 247
(2001) (citations omitted).
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'The moving party bears the initial burden of proving the absence of a
genuine issue of material fact, and then the burden shifts to the nonmoving party to
come forward with sufficient evidence to create a genuine issue of material fact. See
Sanders v. Kuna Joint School Dist., 125 Idaho 872, 874, 876 P.2d 154, 156 (1994).
When the nonmoving party bears the burden of proving an element at trial, the
moving party may establish a lack of genuine issue of material fact by establishing
the lack of evidence supporting the element. Dunnick v. Elder, 126 Idaho 308, 311,
882 P.2d 475, 478 (Ct. App. 1994).
"A party opposing a motion for summary judgment 'may not rest upon the
mere allegations or denials of that party's pleadings, but the party's response . . .
must set forth specific facts showing that there is a genuine issue for trial' I.R.C.P.
56(e). Such evidence may consist of affidavits or depositions, but 'the Court will
consider only that material ... which is based upon personal knowledge and which
would be admissible at trial.' Harris v. State, Dep 't of Health & Welfare, 123 Idaho
295,298,847 P.2d 1156, 1159 (1992). If the evidence reveals no disputed issues of
material fact, then only a question oflaw remains on which the court may then enter
summary judgment as a matter of law. Purdy v. Farmers Ins. Co. of Idaho, 138
Idaho 443,445, 65 P.3d 184, 186 (2003)."
R., Vol. I, p. 34-36.
Respondents assert that the standard of review utilized by the District Court, as stated above,
is the correct standard by which Respondents' Motion for Summary Judgment was to have been
considered.
Summary judgment is warranted where "the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that three is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c); E. Idaho Econ.
Dev. Council v. Lockwood Packaging Corp. Idaho, 139 Idaho 492,495, 80 P.3d 1093, 1096 (2003).
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Where the movant for summary judgment establishes the nonexistence of a material fact, the
party opposing summary judgment must demonstrate the existence of disputed issues of fact either
by presenting evidence of countervailing facts or justifiable inferences from facts presented; if the
opposing party fails to present such evidence, summary judgment should be entered in favor of the
moving party. See Levinger v. Mercy Med. Ctr., Nampa, 139 Idaho 192, 195, 75 P .3d 1202, 1205
(2003).

To survive a motion for summary judgment, a party cannot simply rest on its bare

allegations. Celotex Corp. vs. Catrett, 477 U.S. 317, 327 (1986)( citations omitted); see also Jenkins
v. Boise Cascade Corp., 141 Idaho 233,239, 108 P.3d 380,386 (2005).

The standard of review articulated by the District Court is much the same as was recently
articulated by U.S. District Court Judge Edward L. Lodge in the case known as Marti Mortensen v.
First American Title Company, Inc., No. 2:11-CV-0063-EJL, U.S. Dist. Ct., D. Id. (2013), which

states:
"The party moving for summary judgment has the initial burden of showing
that there are no genuine issues of material fact and that it is entitled to judgment as
a matter of law. See Anderson v. Liberty Lobby, 477 U.S. 242, 247-48 (1986). Once
the moving party has met this initial burden, the nonmoving party has the
subsequent burden of presenting evidence to show that a genuine issue of fact
remains. The party opposing the motion for summary judgment may not rest upon
the mere allegations or denials of her pleadings, but must set forth specific facts
showing that there is a genuine issue for trial. Id. at 248. If the non-moving party
'fails to make a showing sufficient to establish the existence of an element essential
to that party's case, and on which that party will bear the burden of proof at trial'
then summary judgment is proper as 'there can be no genuine issue of material fact,'
since a complete failure of proof concerning an essential element of the nonmoving
party's case necessarily renders all other facts immaterial." Celotex Corp. v. Catrett,
477 U.S. 317, 322-23 (1986)[1]
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"Moreover, under Rule 56, it is clear that in order to preclude entry of
summary judgment an issue must be both 'material' and 'genuine.' An issue is
'material' if it affects the outcome of the litigation. An issue, before it may be
considered 'genuine,' must be established by 'sufficient evidence supporting the
claimed factual dispute ... to require a jury or judge to resolve the parties' differing
versions of the truth at trial.' Hahn v. Sargent, 523 F.3d 461, 464 (1st Cir. 1975)
(quoting First Nat'/ Bank v. Cities Serv. Co. Inc., 391 U.S. 253, 289 (1968)). The
Ninth Circuit cases are in accord. See, e.g., British Motor Car Distrib. v. San
Francisco Automotive Indus. Welfare Fund, 883 F.2d 371 (9th Cir. 1989).
"According to the Ninth Circuit, in order to withstand a motion for summary
judgment, a party (1) must make a showing sufficient to establish a genuine issue of
fact with respect to any element for which it bears the burden of proof; (2) must
show that there is an issue that may reasonably be resolved in favor of either party;
and (3) must come forward with more persuasive evidence than would otherwise be
necessary when the factual context makes the non-moving party's claim
implausible."

It is clear from the lower court's Memorandum Decision and Order that the District Court
applied the correct legal standard in ruling upon Respondent's Motion for Summary Judgment.
B. ANALYSIS OF FACTS RELATING TO DURESS

The District Court, in its 26-page Memorandum Decision and Order, goes into great detail
as to how it concluded that there were no material issues of fact in dispute and that Respondents
were entitled, as a matter oflaw, to receive their Motion for Summary Judgment.
Appellants' assertion in the Affidavit of Jeremy Litster that "he didn't ever make any
promises to these people" was found by the District Court to be not only unbelievable but
disingenuous. R., Vol. I, p. 41.
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The lower court concluded, ". . . Defendants have not set forth any facts showing that
Plaintiffs' alleged threat to report Litster to the Idaho Department of Finance was wrongful, nor
have Defendants made any showing that there was no other reasonable alternative than to issue the
Promissory Notes." R., Vol. I, p. 42.
The court goes on to conclude that "Accordingly, the Court finds that there are no genuine
issues of material fact and Defendants' claim for duress fails because Litster ratified the contracts by
making payments on the Notes." R., Vol. I, p. 44.
C. ANALYSIS OF FACTS RELATING TO CONSIDERATION

The District Court, in its Memorandum Decision and Order (R., Vol. I, P. 45-49), goes into
great detail as to the issue of consideration and concludes, "Accordingly, the Court finds there was
valid consideration for the Promissory Notes, and Defendants have failed to present a genuine issue
of material fact on the issue of consideration." R., Vol. I, p. 49.
The District Court indicated:
"Under Idaho law, '[a] written instrument is presumptive evidence of a
consideration.' Idaho Code§ 29-103; WL. Scott, Inc. v. Madras Aerotech, Inc., 103
Idaho 736, 741, 653 P.2d 791, 796 (1982). 'Once this presumption arises, the party
seeking to assert the affirmative defense of lack of consideration must establish that
defense by a preponderance of the evidence.' WL. Scott, Inc., 103 Idaho at 741, 653
P .2d at 796. Here the Promissory Notes provide written evidence of an agreement
between Plaintiffs and Defendants. The Notes prepared and issued by Litster state
that consideration was received as they all begin with the words, 'FOR VALUE
RECEIVED.'" See Dennett v. Kuenzli, 130 Idaho 21, 26, 936 P.2d 219, 224 (Ct.
App. 1997). R., Vol I, p. 46.
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The District Court further indicated:
"' [A] party cannot execute a promissory note, let it default, and then escape
the consequences of his promise by defending on the ground of lack of consideration
after he has received the benefit of his bargain."' Sirius LC, 144 Idaho at 43, 156
P.3d at 544. R., Vol I, p. 48.

D. ANALYSIS OF MUTUAL AGREEMENT
The District Court concluded that Defendants argument that there was no mutual agreement
had no merit.
"This Court 'construes the contract[ s] against the person who prepared the
contract[s].' City of Meridian v. Petra Inc., 154 Idaho 425,437, 299 P.3d 232, 244
(2013). Here, Litster prepared, signed, and ratified the Promissory Notes by making
payments over the course of six months. The manifestation of intent to contract was
evidenced by Litster executing and signing written Promissory Notes for Rick Lee,
Jason Lee, and McNab. Litster's subjective intent regarding the Notes is irrelevant.
The Notes contained the terms of the agreement, including the amount to be repaid,
the interest rate, and provides for the event of default. Accordingly, the Court finds
there was mutual agreement as to the essential terms of the Notes and Defendants
have failed to present a genuine issue of material fact regarding the validity of the
Notes that Litster prepared and ratified."
R., Vol. I, p. 50-51.

CONCLUSION
The legally supportable, detailed, and well-written Memorandum Decision and Order of the
lower court granting Plaintiffs' Motion for Summary Judgment goes into great detail as to how
Plaintiffs established all the elements of a valid contract.
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Appellants rested upon bare allegations with no proof being provided and failed to present
genuine issues of material fact regarding the Promissory Notes or any of their affirmative defenses.
The District Court's Memorandum Decision and Order should be upheld on appeal.
Dated this 25th day of May, 2016.

'

/

-Attorney for Plaintiffs-Respondents

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 25th day of May, 2016 I did cause two true and correct
copies of the Respondents' Brief to be served via U.S. Mail, postage prepaid, as follows:
Seth H. Diviney, Esq.
James E. Dorman, Esq.
3501 Elder St., Ste. 108
Boise, ID 83 705
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